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no panishment, and has nothing to do for any such offence. It is true that 

with the trial of the offender. In that extradition relates only to criminal offen- 

case it is said : " The fact of extradition ces, but it relates only to criminal of- 

cannot be properly regarded as punish- fences committed abroad ; and no treaty 

ment, within the sense of that word, as for extradition, nor any statute passed in 

used when considering the subject of ex relation to extradition, purports to pun- 

post facto laws. There is no offence ish the fugitive for the offence." 
against the United States, and no trial Hehey Wadb Eogees. 



Supreme Court of Oregon. 

KING I). VOOS BT AL. 

Where a wife engages in business, the husband has a right, as against his cred- 
itors, to work for her without compensation, and they cannot charge her property 
with his debts on the ground that the relation between her and her husband is a 
fraud on them. 

J. 0. Moreland, for appellant, King. 

T. N. Strong and M. B. Wiiliamg, for respondents, Voos and 
others. 

The opinion of the court was delivered by 

Lord, C. J. — This suit is a creditors' bill seeking to subject cer- 
tain real property described in the complaint, owned by the defend- 
ants Fordice Bros., to the payment of certain judgments recovered 
against Q. Voos, the husband of Fredericka Voos. The defendant 
Fredericka claims that the property referred to was bought with her 
own money, earned and accumulated from her restaurant business ; 
that it was owned, conducted and carried on by her in her own 
name and for her own benefit ; that she contracted all bills in her 
own name, and was individually responsible for all debts ; and that 
her husband only assisted her with his services in the management 
of the business. The judgments which it is sought to satisfy out 
of this property were recovered against the defendant Q. Voos 
several years prior to Fredericka's engagement in the restaurant 
business. The evidence shows that in the spring of 1875 the de- 
fendant Q. Voos went to California, where, shortly after, his wife 
joined him, and that from that time until the fall of 1876, when 
he returned to Portland, he had engaged in various kinds of busi- 
ness, at diflFerent places in that state, all of which proved to be 
failures in a business point of view. Returning again to Portland, 
although without means, with the assistance of friends, during the 
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next three years, he made several other business adventures, all of 
which were attended with a like result. At this juncture in their 
affairs, when the husband was without money, or credit, or business, 
the wife recognised that something must be done, and presently, to 
provide a support for their family, which consisted of eight chil- 
dren, besides the defendants. An opportunity offering, in the fall 
of 1879, she leased the restaurant and dining rooms of the Occi- 
dental Hotel, and began in her own behalf, and on her own indivi- 
dual responsibility, the restaurant business. The arrangement 
entered into at that time was regarded as a desirable one, and which 
required no particular outlay of money ; and all the facts and cir- 
cumstances show that this transaction, from its inception, and all 
other matters subsequently connected with it, was bona fide ; that 
she was the party trusted and responsible for all the obligations it 
imposed, and all other engagements incidental to the management 
and prosecution of the business. Without entering into detail, it 
is suflScient to say that during the intervening years, she was the 
responsible head of the business, contracting and paying all its 
obligations of whatever kind, and managing and directing its affairs 
with such prudence, economy and foresight as avoided disaster, and 
secured financial success. The profits of the business, when accru- 
ing, she prudently husbanded, and, as the result has since proven, 
invested them wisely and successfully. The property in question, 
which is now sought to be subjected to the payment of the judg- 
ments against the husband, was bought by her direction, and for 
her, with her money thus acquired, and the deed was executed to 
her, and in her name, and is so recorded. 

As to these general facts there can be no dispute, although it was 
intimated that the arrangement to carry on the business was ficti- 
tious, and designed as a cover of fraud. The main contention, 
however, arises out of the circumstance that her husband, whose 
services were valuable, assisted her in conducting the business with- 
out compensation, and that it would be a fraud in law to allow her 
to retain the benefit of them, at least in excess of what is required 
to support the family. Let it be understood that the evidence satis- 
fies us that the business was her own, and honestly carried on by 
her, separately from her husband. In such case, it is clear that the 
relation of employee and employer, and principal and agent, may 
exist between the husband and wife, without subjecting her interest 
in the business, or the acquisitions arising out of it, to the debts 
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of the husband. The mere fact that the defendant employs her 
husband does not make the business in which she embarks or car- 
ries on his business, nor is it perceived why, if she needs an agent 
or servant to assist her in the conduct of her business, she may not 
employ her husband as well as a stranger. These relations may 
exist in the law, and are not inconsistent with good faith and fair 
dealing. 

But can the husband give his services to the wife, in her separate 
business, without committing a fraud upon his creditors, or render- 
ing her interest in the business liable? It is said by Mr. Bump, 
that " an arrangement by which the husband acts as his wife's 
agent, without any compensation, or for a compensation that is 
insufficient, is, in effect, an attempt to make a voluntary convey- 
ance of the products of his skill and labor in her favor, and is void 
as against creditors :" Bump, Fraud. Conv. 270. But this propo- 
sition, as thus stated, is thought not to be accurate, nor sustained 
by the decisions cited in the note. See opinion of BUSKIRK, J., in 
Cooper V. Ham, 49 Ind. 393 ; and also Miller v. Peck, 18 W. Va. 
81. It is freely admitted, on account of the opportunity that the 
marriage relation affords the husband and wife to conduct a scheme 
to defraud creditors, that the transaction ought to be vigilantly 
scrutinized, particularly when fraud is charged. Any device de- 
signed to cover the property or acquisitions of the husband debtor, 
or to conduct his business in the name of the wife, or some member 
of the family, to defraud creditors, is a sham and a fraud, which, 
when discovered, the law will not tolerate, but brand with the mark 
of its condemnation. But the mere fact that the husband gives his 
services to the wife in the conduct of her separate business, is not, 
of itself, sufficient to vitiate it with fraud, or to make her interest 
in the business, or the profits arising out of it, chargeable with his 
debts. 

In Abbey v. Beyo, 44 N. Y. 343, it was held that a husband 
may work for his wife in the management of her separate business 
or property, without any compensation, and that his creditors will 
not thereby acquire any rights against the wife or her property. 
Hunt, J., said : "In arguing this point, the appellant's counsel 
insists that the services, the time and talents of the husband are 
valuable, and he has no more right to give them to his wife,. as 
against his creditors, than to give to her his property to their pre- 
judice. The one, he says, is as much their property as the other. 
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The argument is entirely unsound. The property of a debtor, by 
the laws of all commercial countries, belongs to his creditors. He 
must be just before he is generous. He must pay before he gives. 
Not so with his talents and his industry. Whether he has much or 
little, or nothing, his first duty is to support his family. The in- 
stinctive impulse of every just man holds this to be the first pur- 
pose of his industry. The application of the debtor's property is 
rightly directed to the payment of his debts. He cannot transport - 
it to another country, transfer it to his friend, or conceal it from his 
creditor. Any or all these things he may do with his industry. 
He is at liberty to transfer his person to a foreign land. He may 
bury his talent in the earth, or he may give it to his wife or friend. 
No law, ancient or modern, of which I am aware, has ever held to 
the contrary. No country, unless both barbarous and heathen, has 
ever authorized the sale of the person of the debtor for the satis- 
faction of his debts." And Earl, J., said : " The creditors of an 
insolvent have no claim upon his services. They cannot compel 
him to work and earn wages for their benefit, and hence he does 
not defraud them, if he chooses to give away his services by work- 
ing gratuitously for another. The husband may, therefore, in the 
management of his wife's separate business or property, work for 
her, as any person might, without any compensation, and his cred- 
itors would not thereby gain any right against the wife, or her pro- 
perty, and would have no legal right to complain." See, also, 2 
Bish. Law Mar. Worn. §§ 450-466. 

The law gives the creditor no power over the volition of his 
debtor, so that he may direct or control his future labors, or his 
contracts relating to the future. Whether the debtor shall exercise 
his volition by laboring in his own behalf or for another, is a matter 
of his own free choice, which the creditor cannot coerce, control or 
prevent. If he choose to work for himself, the acquisitions of his 
labors belong to him and the creditor, and the creditor may lay hold 
and apply them to the payment of his debt. On the other hand, 
if he choose to give his services to his wife in the management of 
her separate property or business, the fruit of such labor is not his, 
but another's, and, on principle, the creditor cannot seize and ap- 
propriate it to the payment of his debt. So that, if a husband 
choose to give his wife his services in the conduct of her separate 
business, the creditor, having jio power over his volition, or to 
compel him to work for his benefit, is not defrauded; nor is the fact 
Vol. XXXV.— 32 
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of such service any ground for subjecting her interest in such busi- 
ness, or the profits arising out of it, to the payment of her husband's 
debts. 

There does not appear by the record to have been any contract 
of employment between the husband and wife. He seems to have 
rendered his services gratuitously, although they were valuable, and 
from the part he took was, as to the other employees, so to speak, 
" foreman of the gang." The responsibility of providing for the 
family the wife undertook out of her separate business, and if she 
derived any assistance from him it arose out of the circumstances 
detailed. Under the act of 1880 the wife was released of all " civil 
disabilities," not imposed upon the husband, except the right to 
vote: Sess. Laws 1880, p. 6; and her property is equally liable for 
the expenses of the family ; Sess. Laws 1878. Her right to acquire 
property, to enjoy the fruits of her labor, or to hold and invest the 
profits arising from the successful management of her own trade or 
business, can no longer be disputed ; and when, by her industry, 
prudence, economy and business foresight, she acquires property in 
the management of her separate business, it is her property and not 
his, and cannot be liable for his debts. 

The case was very thoroughly examined by the learned referee, 
and subsequently confirmed, after full argument and thoughtful 
consideration, by the court, and the result reached is in accordance 
with our views, and the decree must be affirmed. 

That a husband may act as the agent vices to the wife's business without com- 

of Ms wife, for a particular transaction, pensation, or other compensation than 

or generally for the control of her pro- his support, and not render the products 

perty, or the investment of her funds, of that business, under any eircum- 

where his time and skill are not mainly stances, liable for his debts, is a propo- 

devoted to such work, without compen- sition involved in the greatest doubt. It 

sation and without thereby rendering her has been well said in the principal case, 

property liable to his creditors, is a pro- that it is the first duty of the husband to 

position admitting of little or no dispute : support his family. Accordingly, the 

Welts V. Smith, 54 Ga. 262 ; Parker V. weight of authority will be found to sup- 

Bates, 29 Kan. 597 ; Edgerly v. Gre- port the doctrine that where the husband 

g<yry, 17 Neb. 348 ; Woodworth v. Sweet, devotes his time and skill to the manage- 

51 N. Y. 8 ; National Bank v. Oaylord, ment or service of his wife's business, 

66 la. 582 ; Bougard v. Core, 82 111. which is not materially increased there- 

19; Wortman v. Price, 47 Id. 22; by, or where his services are not reason- 

Brownell v. Dixon, 37 Id. 197 ; Aldridge ably worth more than the support of 

v. Muirhead, 101 U. S. 397. himself and family, neither the capital 

But that a husband, in good faith even, stock nor profits of the business are lia- 

may give his entire time, skill and ser- ble to his creditors : Martinez v. Ward, 
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19 Fla. 175 ; Cam v. Royer, 55 la. 
650 : Shuckleford v. Collier, 6 Bush 149 ; 
Sttsh V. Vought, 55 Penn. St. 437. 

In many of the cases usually cited on 
this subject, the question of an increase 
of the capital stock, or of large profits 
due to his services, seems not to hare 
been raised. In such cases we presume 
that no presumption will lie in favor of 
such increase, and no rights of creditors 
will attach, generally, to the property 
involved : Lewis v. Johns, 24 Cal. 98 ; 
Coon V. Rigden, 4 Col. 275 ; Cubberli/ v. 
Scott, 98 111. 38 ; Bougard v. Core, 82 
Id. 19 ; Olsen v. Kern, 10 III. App. 
578 . Cam v. Royer, 55 la. 650 ; Bd- 
Imosy. Rosental, 31 Ind. 116: Sliackte- 
ford V. Collier, 6 Bush 149 ; Mclntyre 
T. Knowlton, 6 Allen 565 ; Rankin v. 
West, 25 Mich. 195 ; Hossfeldt v. Dill, 
28 Minn. 469 ; Hamilton v. Booth, 55 
Miss. 60 ; Ploss v. Thomas, 6 Mo. App. 
157; Abbey v. Deyo, 44 N. Y. 343; 
Gage v. Douchy, 34 Id. 293 ; Buckley 
V. mils, 33 Id. 518; Rush v. Vought, 
55 Penn. St. 437 ; Voorhies v. Bone- 
steel, 16 Wall. 16. 

1. The courts of some states seem to 
have gone further, and declared that 
where the husband, without other com- 
pensation than the support of himself 
and family, has devoted his entire time 
and skill to the management of the wife's 
business, and thereby greatly increased 
it, neither capital stock nor profits are 
liable for his debts : Isham v. Schafer, 
60 Barb. 317: Gage v. Dauchy, 34 N. 
Y. 293 ; Kutcher v. Williams, 40 N. 
J. Eq. 436 : Hodges v. Cobb, 8 Eich. 
(S. C.) 50 ; Webster v. Hildreth, .33 Vt. 
457 ; Stewart, Husb. and Wife, § 87. 

In Miller v. Peck, 18 W. Va. 75, the 
court said : " And if there is not estab- 
lished a want of bona Jides, the business 
may be done through the husband, as 
her agent, and all accretions, accumula- 
tions or appreciation in the value of such 
property resulting from handling or ex- 
changing the same, enures to the bene- 
fit of the wife, without regard to the 



question of coverture. He was her agent, 
and 'qui faeit per alium,facit per se.' 
The law of agency is not changed by 
reason of the marital relation, and it 
follows that the agent cannot, in the ex- 
cution of his duties as such, obtain any 
tangible interest in the property in his 
charge." 

Following this principle, it has been 
held, that he may devote bis time and 
services to her business, paying off liens 
against her property from the profits of 
the business : Cooper v. Ham, 49 Ind. 
393. And that a wife may purchase a 
farm purely on credit, paying interest 
and part of the principal of purchase- 
money from the profits of the husband's 
cultivation of the farm, without making 
it or its products liable to his creditors : 
Dayton v. Walsh, 47 Wis. 113; Knapp 
V. Smith, 27 N. Y. 277. 

But of an illustration of this bad prin- 
ciple, similar to the last, the Supreme 
Court of Pemisylvania said : "An ar- 
rangement to buy property on her credit 
and have it managed and paid for by 
him, as her agent, is too unsubstantial 
and too easily shammed to be at all sat- 
isfactory. All these things can be done by 
mere words, and words are but breath :" 
Keeney v. Good, 21 Penn. St. 349 ; 
Commonwealth v. Fletcher, 6 Bush 171. 

2. In Illinois, it has been held that 
where the husband has the control of the 
wife's business, devoting to it his entire 
time, both principal and profits are lia- 
ble for his debts. In Wilson v. Loomis, 
55 111. 352, the court said : " If it be 
conceded that the money that constituted 
the capital at the beginning of the trade 
was the separate estate of Mrs. Roe, 
would that fact entitle her to appropriate 
to herself as separate estate the fruits of 
her husband's labors through a series of 
years, in a trade which, by his skill and 
industry, he had rendered most profitable, 
to the exclusion of his creditors ? If she 
could thus appropriate the results of her 
husband's labor, industry and skill, to 
herself, as separate estate for a number 
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of years, no reason is perceived why she 
could not do it for an entire lifetime. 
In the event that the wife had sufficient 
separate estate with which to engajje in 
the business of a general trade, she might 
be able to conduct it from year to year, 
until by the labor and skill of the hus- 
band, they would amass a fortune, and 
of the proceeds of that trade belonging 
exclusively to the wife as her separate 
estate, the creditors of the hiisband would 
be without remedy. It was certainly 
never eontemplated by the legislature 
that any such results would follow from 
the act of 1861. A man's labor and 
skill in any trade or branch of business, 
is most valuable capital, and it is as un- 
lawful for him to appropriate the results 
of that labor and skill to the exclusive 
use of the wife as her separate property, 
as it would be to them to appropriate his 
money. It is a man's first duty to pro- 
vide a snfiicient support for his wife and 
family, and when that is accomplished he 
has no legal or moral right to divert the 
surplus earnings arising from his skill 
and labor, to any other purpose than the 
payment of his just debts, if he owes 
any. * * * If there were no creditors 
whose rights would be affected, of course, 
he could work for whomsoever he pleased, 
and give any direction he chose, to the 
results of that labor. * * * It is seldom, 
however, that we find men working ex- 
clusively for and carrying on the business 
of a general trade, in the name of the 
wife, when there are no debts, the pay- 
ment of which it is desirable to avoid. 
The rule is that if the wife advance her 
own separate money, and place the same 
in the hands of her husband, for the pur- 
pose of carrying on any general trade, 
and the husband by his labor and skill 
in that undertaking, increase the fund, 
the entire capital embarked in the enter- 
prise, together with the increase, will not 
constitute the separate estate of the wife, 
but will be liable for the debts of the hus- 
band. As between the husband and 
wife, if the rights of no creditor inter- 



vene, the rule might be different. * * • 
If it be conceded that the money origi- 
nally invested in the lumber business was 
the separate estate of Mrs. Roe, it must 
nevertheless, * * * be regarded as 
loaned to the husband." See also, 
Wortman v. Price, 47 111. 22 ; Elijah v. 
Tat/lw, 37 Id. 247 ; Coon v. Rigden, 4 
Col. 275. 

A different rule may prevail under a 
a statute passed in 1874 : Langford v. 
Greirson, 5 111. App. 362 ; Olsen v. 
Kern, 10 Id. .578. 

3. A rule that seems to us more just 
than either of the preceding, is announced 
in Commonwealth v. Hetcher, 6 Bush 
171 : "But if the husband's labor and 
attention to the wife's business exceeded 
in value the cost of supporting himself 
and family, he and his creditors would 
be entitled to the ascertained excess ; 
but his obligation to support his family 
was paramount to that of paying his 
debts, and until he made provision for 
the discharge of that obligation, the pro- 
ducts of her farm would not be liable to 
his debts, and not then unless it was 
shown that the portion not needed there- 
for was the result of his labor and skill." 
See also Penn v. Whiteheads, 12 Grat. 
(Va.) 74 ; Martinez v. Ward, 19 Ela. 
175 ; Keller v. Mayer, 55 Ga. 406 ; 
Qiddorts' Adm'r. v. Pergeaux, 18 N. J. 
Eq. 472 ; Nat. Bank v. Sprague, 20 Id. 
13 ; Glidden v. Taylor, 16 Ohio St. 509 ; 
Feller v. Alden, 23 Wis. 301 . 

It has been said that this right can be 
enforced only in equity : Glidden v. Tay- 
lor, 16 Ohio St. 509 ; Feller v. Allen, 23 
Wis. 301. 

There are express statutes in some 
states forbidding the wife doing business 
as a sole trader from employing the hus- 
band to superintend and carry on the 
business. In these states the business, 
when carried on by the husband, will be 
regarded as his : Youngumrth v. Jewell, 
15 Nev. 45 ; Porter v. Gamba, 43 Cal. 
105. 

Where the wife has no statutory power 
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to act as a sole trader, a business con- 
ducted by the husband in her name will 
be regarded generally as his : Buckley v. 
Wells, 33 N. Y. 518 ; Gage v. Daucky, 
34 Id. 293: Freeman v. Orser, 5 Ducr 
476 : Wortman v. Price, 47 111. 22 ; 
Alt V. Laforette, 6 Mo. App. 9 1 ; Paw- 
ley y. Vogel, 42 Mo. 291 ; Lyman y. 
Place, 26 N. J. Eq. 30 ; Nat. Bank r. 
Sprague, 20 Id. 13 ; Bucher v. Ream, 
68 Penn. St. 421. 

Even when she has such statutory 
power and may employ him, such trans- 
action .should be regarded with suspicion : 
Ladd V. Newell, 84 Minn. 107 ; Brow- 
nell V. Dixon, 37 111. 197 ; Cam v. 
Royer, 55 la. 650. 

Courts will sometimes construe the 
wife's separate, property in business 
in her name managed by the husband 
as loaned to him : Keller v. Mayer, 55 
Ga. 406 ; Wilson v. Loomis, 55 111. 352 ; 
Glidden v. Taylor, 16 Ohio St. 509. 

And sometimes as a gift to him : 
Brownell v. Dixon, 37 111. 197 ; Dent v. 
Slough, 40 Ala. 518 ; Freeman v. Orser, 
5 Duer 476. 

Gfood faith in such transactions is gen- 



erally a question of fact for the jury or 
other tribunal for the finding of facts : 
Ladd V. Newell, 34 Minn. 107 ; Hoss- 
feldt V. Dill, 28 Id. 469 : Abbey v. Deyo, 
44 N. Y. 343 ; Krmpp v. Smith, 27 Id- 
277 ; Gage ▼. Dauchy, 34 Id. 293. 

Generally the burden of proof is on 
the wife to show bona fides : Keeney v. 
Good, 21 Penn. St. 349 ; Langford v. 
Greirson, 5 111. App. 362 ; Erdman v. 
Bosenthal, 60 Md. 312. 

An understanding between husband 
and wife that he is to share in the profits 
of the business carried on in her name 
will make it liable for his debts : Hurl- 
burt V. Jones, 25 Cal. 225. 

As between husband and wife, where 
the rights of creditors do not intervene, 
there is no presumption in favor of a 
husband's interest in any business con- 
ducted in her name : Broadwater v. Ja- 
coby, 19 Neb. 77 ; Wilson v. Loomis, 55 
111. 352 ; Quidorts' Adm'r. v. Pergeaux, 
18 N. J. Eq. 472 ; contra. Patten v. 
Patten, 75 111. 446. 

Chas. a. Robbins. 

Lincoln, Neb. 



Supreme Court of Minnesota. 

THIRD NATIONAL BANK OF ST. PAUL, Respondent, v. STILL- 
WATER GAS COMPANY, Impleaded, &c., Appellant. 

A person obtaining property by fraud acquires no title to it, but it is held by him 
and all persons claiming under him with notice, ia trust for the original owner. 

Equity will follow money or other property through any number of transmutations 
and preserve it for the owner. So long as it can be traced and identified in either 
its original or substituted form, it belongs to the original owner if he elects to 
claim it. 

Although the relation between a bank and its depositor is that merely of debtor 
and creditor, yet the fund does not change its character from the fact that the money 
has been deposited in bank to the credit of the depositor. If the money in his hands 
was impressed with a trust in favor of another, the deposit will remain subject to 
the same trust. 

Appeal from Washington County District Court. 
The substance of the complaint is stated in the opinion of the 
court. 



